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PORTABILITY: WHAT YOU AND YOUR CLIENTS MUST KNOW

Last year, we provided you information about the “portability” of the federal estate tax
exemption on the death of the First Spouse to the Surviving Spouse.  “Portability” has now been
made “permanent.”  Thus, it is very important that you know about “portability,” how it works and can
be used.  We hope the following will be helpful to you, your office and your clients
  

As you probably already know, there are two basic federal1 estate tax planning rules we deal
with:

Rule 1: All assets that pass on the death of the First Spouse to a Surviving Spouse (either
outright or in a qualified trust) will pass free of any federal estate tax if two requirements are met:
(i) the two were legally married to each other on the date of the first death; and, (ii) the Surviving
Spouse is a United States citizen.  This is called the “unlimited marital deduction.”

Rule 2: The current federal estate tax law provides that each person has a basic exclusion
amount2 (currently $5,250,0003) against federal estate taxes for all assets not passing to a surviving
spouse.  In the past, to use the First Spouse’s exclusion amount, we had to fund a trust – normally
referred to as a “credit shelter trust” (or bypass trust or family trust).

Therefore, combining Rule 1 and Rule 2, if the total assets on the death of a First Spouse are
less than the basic exclusion amount ($5,250,000 in 2013), then there will be no federal estate tax. 

1  This discussion covers the “federal” estate tax.  Alaska currently does not have an estate tax.  If assets
were owned in another state, then “state” estate taxes may be owed.  For example, Washington has a state estate tax
that is different from the federal estate tax.    

2  The basic exclusion amount  was formally known as the “applicable exclusion amount” and was renamed
given the legislation that enacted “portability.” The basic exclusion amount is reduced by prior taxable gifts. “Taxable
gifts” are generally those gifts that were greater than the annual gift tax exclusion amount.  The annual gift tax
exclusion amount has ranged between $3,000 to $13,000 per year per donee; in 2013, the amount is $14,000. 

3  The amount has been increasing over the past few years to the current amount of $5,250,000.  Past
amounts have been: 1981 - $600,000; . . . .; 2009 - $3,500,000; 2010-11 - $5,000,000; 2012 - $5,120,000.  The
amount is indexed for inflation.
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THE PORTABILITY ELECTION4

Before 2011, if the First Spouse’s basic exclusion amount was not used, then it was lost or
wasted and could never be used again.  Thus, on the death of the First Spouse, if all assets passed
to the Surviving Spouse using the unlimited marital deduction, we “lost” the benefit of the First
Spouse’s free basic exclusion amount.  For many, this resulted in a much larger federal estate tax
paid on the death of the Surviving Spouse.  To avoid this result and the “wasting” of the First
Spouse’s basic exclusion amount, on the death of the First Spouse funds had to be transferred to
someone other than a Surviving Spouse – outright to named beneficiaries (children), or to a “Credit
Shelter Trust.” 

For deaths occurring after 2010, a Surviving Spouse can now elect “portability.”5   “Portability”
refers to the election that is made to transfer of the First Spouse’s remaining and unused basic
exclusion amount from the First Spouse to the Surviving Spouse.  The Surviving Spouse’s election
for “portability” can only be made on a timely filed Form 706.6

Therefore, even if there is no federal estate tax owed on the death of First Spouse because
the estate is sheltered by either: (i) the unlimited marital deduction; or, (ii) the basic exclusion
amount, a Surviving Spouse should make the election to “port” the First Spouse’s remaining
basic exclusion amount by timely filing a federal estate tax return, Form 706.  The Form 706 is
generally due nine (9) months after the First Spouse’s date of death. 

There is no “Form 706-EZ,” and so the cost of filing the Form 706 can be expensive given
the amount of detail and information required by the IRS.  If portability planning is to be used, the
Surviving Spouse should begin work with a qualified tax advisor as soon as possible after the death
of the First Spouse to ensure a proper and timely filing of the Form 706.

The Credit Shelter Trust 

Despite the apparent simplicity of “portability,” many married couples will still want to plan on
using a Credit Shelter Trust in their estate plan.  We believe that a Credit Shelter Trust is still a very
important planning option for the following reasons: 

1. Cost of Form 706.  A factor to be considered is the cost of gathering the information
necessary to properly file the Form 706, as compared to including a Credit Shelter Trust in

4  The word “portability” is not used in the statute.  Rather the correct technical name is “Deceased Spouse
Unused Exclusion” amount – or DSEU amount.  This law is effective for deaths occurring after 2010.

5  The word “portability” is not used in the statute.  Rather the correct technical name is “Deceased Spouse
Unused Exclusion” amount – or DSEU amount.  

6  The portability election is made by timely filing a Federal Estate Tax Return, Form 706.  The Form 706 is
due within 9 months from the date of death of the First Spouse, or 15 months after date of death IF an extension is
timely filed before that 9 month due date using IRS Form 4768.
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the current estate planning documents.  Although the IRS has now issued guidelines that
allows for less detail on the Form 706, a client should still expect to spend $5,000 or more
for the preparation and filing of the Form 706.  

2. Protecting Future Appreciation from Estate Tax.  A Credit Shelter Trust will serve to protect
the future appreciation and growth on the assets in the Trust from future estate tax on the
death of the Surviving Spouse.  Depending on the projected growth of the assets in the
Credit Shelter Trust, the estate tax savings can be significant.7

3. Creditor Protection.  The Credit Shelter Trust can protect assets held in the Trust from the
creditors of the Surviving Spouse when the Trust is properly administered.  Although some
may not have to worry about creditor protection, asset protection planning should always be
considered in the estate planning process.  Funding a Credit Shelter Trust will help to protect
assets from creditors and maybe even from second-marriages.  Thus, the Credit Shelter
Trust can provide good asset protection planning.

4. Medicaid Planning.  If the Credit Shelter Trust is funded through a Will (and not a revocable
trust), the assets held by the Credit Shelter Trust for the benefit of the Surviving Spouse
should not be subject to Medicaid taking or disqualification rules (under current law).8 

5. Second Marriages.  If this is a second marriage for husband and wife, then the spouse may
want to provide for the Surviving Spouse, but may also want to ensure that the funds pass
to other family members on the death of the Surviving Spouse.  For example: Jane has two
children from a previous marriage; she wants to provide for her current husband, but on his
death, she wants the funds to go to her two children, and not to his family.

  
6. The Surviving Spouse can Benefit.  Although the Credit Shelter Trust is normally structured

for the primarily benefit of the Surviving Spouse during his or her remaining life, it can also
benefit others, like children.9 Thus, although the assets are held in trust and not legally
owned by the Surviving Spouse, the Surviving Spouse can be the primary beneficiary of the
Credit Shelter Trust during his/her remaining life.  

7  Compare this to portability.  If a Surviving Spouse elects to portability, the amount of the First Spouse’s
basic exclusion amount remains fixed and does not increase.  Thus, the First Spouse’s basic exclusion amount is
fixed and will not increase to protect appreciating assets.

8  In general, 42 USC §1396p(d)(2)(A) provides that a trust created by a Will is protected from medicaid
claims (assuming proper language is used), but is not if the trust is created and funded through a revocable living
trust. 

9  Distributions from the Credit Shelter Trust to the surviving spouse and/or children can be made for many
different reasons.  Often, the trustee is authorized to make discretionary distributions of net income and/or principal
for the “health, education, maintenance and support” of the spouse and/or children. 
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7. Distributions from the Trust.  The terms of the Credit Shelter Trust can provide limits and
restrictions as to when and how much can be distributed from the Trust.  This might be an
important planning consideration.

8. Control over the Trust.  In some cases, it may be important for the Surviving Spouse to be
the Trustee of the Credit Shelter Trust – putting him/her in control of the assets.  In other
cases, it might be better to name someone else as the Trustee over the funds for the
Surviving Spouse, for example another family member (a trusted adult child), or a
commercial trustee (a bank or trust company).  If the surviving spouse is the trustee and a
beneficiary of the Credit Shelter Trust, then discretionary distributions must be limited to
“health, education, maintenance or support.”  

9. Generation Skipping Transfer Tax (GSTT) Exemption.  Unlike the federal estate tax
exemption amount, the GSTT exemption of the First Spouse is not “portable” to the Surviving
Spouse, and thus can be lost on the death of the First Spouse.  By funding the Credit Shelter
Trust, the fist spouse’s remaining GSTT exemption will be preserved.  Although many clients
will not make large transfers to grandchildren so as to trigger a GSTT, if funds in fact ever
do pass to a second generation, then protecting those assets from the GSTT tax can be
important to avoid an additional 40% tax.  

10. State Estate Taxes.  Some states impose their own state estate tax that is different from the
federal estate tax.  For example, Washington imposes a state estate tax, and exempts from
such state tax the first $2,000,000.  Depending on a state’s laws, the state’s estate tax
exemption may not be “ported” – it must be use or is for ever lost.  A Credit Shelter Trust can
be used to preserve that exemption amount.

IN SUMMARY . . . .

Portability - Advantages
Simplicity - for simpler estates with easy to value assets
All assets receive an income tax basis adjustment on death of Surviving Spouse
Surviving Spouse is in full control over all assets, with no trust restrictions
Avoids the cost of including the Credit Shelter Trust in the plan
Best when Surviving Spouse will likely consume most of the remaining estate

Portability - Disadvantages 
Form 706 must be prepared and timely filed reporting the value of all assets
The IRS is not bound by the values reported on the Form 706
Surviving Spouse can give assets away to whomever he/she wants
Assets not protected from creditors
Assets not protected from Medicaid
Assets subject to excessive spending and waste by Surviving Spouse
First Spouse is relying on Second Spouse to leave an inheritance to family of First Spouse
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Credit Shelter Trust - Advantages
Protects future asset appreciation from federal estate tax on death of Surviving Spouse
Creditor protection
Medicaid planning 
Management and structure of Trust is important
Protects assets for the benefit of others (children, grandchildren)
State estate tax planning can be accomplished
Preserves the GST exemption of the First Spouse
Assets can be controlled and managed by others

Credit Shelter Trust - Disadvantages
Administrative costs after death of first spouse10

Surviving Spouse does not own the assets that are in Trust
A Trustee is in control of the assets (but the trustee can be the Surviving Spouse)
Surviving Spouse cannot gift away the assets using other sophisticated planning tools
Trust assets do not get an adjustment in income tax basis on death of Surviving Spouse

We hope this has been helpful to you and maybe your clients.  If we can be of any assistance to
you, please do not hesitate to call Peter Brautigam or one of the other attorneys in our office.  We
are happy to discuss “hypothetical” planning situations with you in complete confidence.  We can
also provide a mini-planning seminar in your office if that would be helpful.

======================== 

This material is not intended to constitute tax, legal, or other advice from the author or MANLEY & BRAUTIGAM,
P.C., which assumes no responsibility for advising the reader as to his or her specific tax, legal or other
consequences arising from the reader’s particular situation, and shall not be liable for any damages resulting
from these materials.  Due to the rapidly changing nature of the law, information contained in these
publications may become outdated.  In compliance with IRS Circular 230, any  tax advice contained in this
material is not intended or written by the author to be used and it cannot be used for purposes of avoiding
penalties that may be imposed on the taxpayer.

PBB
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10  Costs might include: retitling the assets on death of the First Spouse into the name of the trust; annual
income tax returns for the trust; dealing with the legal considerations of trust management and distributions to the
spouse and/or others, etc.  In the alternative, these costs must be carefully compared to the cost of preparing and
timely filing a Form 706 so as to elect “portability.”
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