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LIMITED LIABILITY OF CORPORATIONS AND LLCS

Corporations and limited liability companies ("LLC") are entities separate from their owners.  In general, a
corporation and LLC will provide owners liability protection.  However, their “veil of limited liability” may be pierced
in certain circumstances, causing the owner to be personally liable for the entity's debts and judgments.  The
doctrine of piercing the corporate veil is a judicially created remedy used by courts to impose liabilities on
shareholders and members when the corporation or LLC has not been operated as an entity separate from its
owners.

Single Corporate Entities

In Alaska, the corporate veil of limited liability may be pierced for two reasons: (i) the corporate veil may be pierced
if the corporation is being used to defeat public convenience, justify wrongdoing, commit fraud, or defend crime;
and/or (ii) the corporate veil may be pierced if the corporation is acting as a mere instrumentality or alter ego of
a shareholder.  Generally, Alaska courts look to six factors in considering whether a corporation is a mere
instrumentality of its shareholder: 

1. The shareholder sought to be charged owns all or most of the stock of the corporation;
2. The shareholder has subscribed to all of the capital stock of the corporation or otherwise caused

its incorporation; 
3. The corporation has grossly inadequate capital;
4. The shareholder uses the property of the corporation as his or her own; 
5. The directors or executives of the corporation act independently in the interest of the corporation

or simply take their orders from the shareholder in the latter's interest; and 
6. The formal legal requirements of the corporation are not observed. 

All six factors do not need to be violated or disregarded in order to pierce the veil and impose personal liability on
the shareholder.   

Parent-Subsidiary Entities

Similar to a stand-alone corporate entity, the corporate veil of limited liability between a parent-entity and its
subsidiary-entity may be disregarded if the subsidiary is either: (i) used to "defeat public convenience, justify wrong,
commit fraud, or defend crime"; or (ii) the subsidiary is a mere instrumentality of the parent.  The liabilities of a
subsidiary may be imposed on the parent when the parent and subsidiary are so closely intertwined that they do
not merit treatment as separate legal entities.  In addition to the six factors listed above for piercing the veil of
limited liability of a stand-alone corporate entity, Alaska courts consider the following five factors to determine
whether a subsidiary is acting as the mere instrumentality of its parent:
  

1. The parent and subsidiary corporations have common directors or officers. 
2. The parent corporation finances the subsidiary.  
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3. The parent corporation pays the salaries and other expenses or losses of the subsidiary.  
4. The subsidiary has substantially no business except with the parent corporation or no assets except

those conveyed to it by the parent corporation.
5. In the papers of the parent corporation or in the statements of its officers, the subsidiary is

described as a department or division of the parent corporation, or its business or financial
responsibility is referred to as the parent corporation's own.

All eleven factors do not need to be violated or disregarded in order to pierce the subsidiary's veil and impose
liability on the parent corporation.

Limited Liability Companies (LLCs)

While Alaska courts have not yet determined the circumstances under which an LLC may lose its limited liability
protection, other states have determined that veils of limited liability for LLCs may be pierced.  For instance the
Wyoming Supreme Court has held that the veil of limited liability of an LLC may be pierced when both of the
following are met:

1. The limited liability company is owned, influenced, and governed by its members, and the
separateness between the entity and owners as required by statute has ceased to exist due to
misuse of the limited liability company; and 

2. Allowing the entity's continued existence would lead to injustice, fundamental unfairness, or
inequity.

In determining whether both prongs of this test are met, Wyoming courts apply the following factors, although no
single factor except fraud is sufficient to pierce the veil:

1. Whether fraud has occurred;
2. Inadequate capitalization;
3. The degree to which the finances of the business and a member are intermingled.

Regardless of other states' veil piercing analyses, we recommend that clients take a "best practices" approach to
managing their limited liability entity.  This includes complying (to the extent each is applicable) with the eleven
factors listed in this letter and may even involve holding and documenting an annual meeting of the members and
a separate meeting of the managers.  Remember that all assets used in the business should be titled in the name
of the entity or subject to a written lease from the owner of the asset.  
  
Corporations and LLCs

An example of the requirement that owners of corporations and LLCs observe the "formal legal requirements of
the corporation or LLC" was recently highlighted by the Alaska Supreme Court in Daggett v. Feeney (Opinion No.
7179, 06/16/2017).  In the Daggett decision, the Court held that members of an LLC were individually liable on a
contract because the contract listed the business' "doing business as" name instead of the name of the LLC.  The
Court reasoned that the members were acting on behalf of an undisclosed party (the LLC) and therefore, the
members were held personally liable. 

To minimize the impact of this ruling, we strongly recommend that the full name of your limited liability entity (i.e.,
corporation or LLC) appear on all business documents and advertising material and include "Inc., Corp., or LLC"
so that third parties are on notice that they are contracting with a limited liability entity.
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