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NEW LAW: TRANSFER ON DEATH DEEDS

Effective July 21, 2014, Alaska has adopted the UNIFORM REAL PROPERTY TRANSFER ON

DEATH ACT (AS 13.48).  Transfer on Death Deeds (“TOD Deeds”) are deeds that transfer real
property automatically to one or more beneficiaries on the death of the transferor.  These deeds are
recorded during the transferor’s life and become effective on the date of death.  A benefit of TOD
Deeds is that they are “non-testamentary,” meaning that they are not subject to the probate process
and pass outside of the transferor’s estate; however, the real property can still be subject to creditor
claims.  Like a will, a TOD Deed or an instrument revoking a TOD Deed is void if it is obtained by
fraud, duress or undue influence.

To be effective, TOD Deeds must be recorded prior to death in the State recorder’s office
where the real property is located.  They are revocable by a subsequent TOD Deed, instrument of
revocation, or another deed.  A TOD Deed cannot be revoked through a last will and testament. 
In order to be effective, the revocation must be acknowledged and recorded before the death of the
transferor.  To fully revoke a TOD Deed, a subsequent deed or TOD Deed must expressly revoke
the original TOD Deed.  A new deed that does not expressly revoke the TOD Deed will only revoke
the portion of the interest being conveyed by the deed.  For example, if a properly recorded TOD
Deed transfers 100% ownership in a property and the transferor then deeds away 75% of that
property during his lifetime, the beneficiary of the TOD Deed will only receive 25% of the property
at the death of the transferor. 

Joint owners, i.e., tenants by the entirety or joint tenants with rights of survivorship, may
jointly make a TOD Deed.  The deed may only be revoked by all of the living joint transferors using
one of the instruments mentioned above.  If one transferor dies, the property transfers to the other
living joint transferor as it would normally under the rules of joint tenancy.  However, the TOD Deed
remains effective because the remaining living transferor owns all the rights to the property, that
remaining transferor may revoke the TOD deed as explained above.  If it is not revoked, the
property will pass to the named beneficiary at the death of the last living transferor. 

TOD Deeds can transfer real property to a single beneficiary or multiple beneficiaries.  If a
beneficiary does not survive the transferor, the transfer lapses.  Unless otherwise stated in the deed,
the default under the Act is that transfers of concurrent interests are transferred to beneficiaries in
equal and undivided shares with no right of survivorship.  A TOD Deed can also name alternate
designated beneficiaries.  Thus, if a beneficiary dies before the transferor dies, the property at issue
in the TOD Deed would transfer to the alternate designated beneficiary at the death of the
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transferor.  A beneficiary also has the ability to disclaim any interest in the property which can be
useful in creditor or Medicaid planning.

If a TOD Deed names multiple beneficiaries and no alternate designated beneficiaries and
one of the beneficiary’s share lapses or fails for any reason, that beneficiary’s share is transferred
to the remaining beneficiaries in proportion to their interest in the remaining part of the property. 
For example, if three beneficiaries are named in a TOD Deed and one dies before the death of the
transferor (and there is not subsequent revocation of the TOD deed) at the death of the transferor,
the remaining two beneficiaries would receive their one-third (1/3) share plus one-half (½) of the
deceased beneficiary’s share or one-sixth (1/6), resulting in each owning a one half (½) share in the
property.

TOD Deeds cannot be used to avoid creditors of a probate estate.  If a transferor’s probate
estate is not sufficient to satisfy claims against it, the administration of the estate, or any statutory
allowances (elective share, homestead allowance, etc.), the probate estate may enforce liability
against property transferred by a TOD Deed.  If there was more than one property transferred by
TOD Deed, liability is apportioned among the properties in proportion to their net values at the death
of the transferor.

We hope the foregoing information was useful. For the sake of brevity, we have not
addressed the income or transfer tax consequences of TOD Deeds.  If you believe that Transfer on
Death Deeds may be beneficial, please call us to discuss this unique planning opportunity. 

======================== 

This material is not intended to constitute tax, legal, or other advice from the author or MANLEY

& BRAUTIGAM, P.C., which assumes no responsibility for advising the reader as to his or her
specific tax, legal or other consequences arising from the reader’s particular situation, and
shall not be liable for any damages resulting from these materials.  Due to the rapidly
changing nature of the law, information contained in these publications may become
outdated.  In compliance with IRS Circular 230, any  tax advice contained in this material is
not intended or written by the author to be used and it cannot be used for purposes of
avoiding penalties that may be imposed on the taxpayer.
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