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A LAST WILL AND TESTAMENT VS. REVOCABLE LIVING TRUSTS

Two questions that we are frequently asked: Which should I have – a Will or Revocable Living Trust?  Which is better? 
The answer depends on the specific goals and needs of the client.  

We have been helping Alaskans with their estate plans in Alaska for a combined 67+ years and we use both Wills and
Revocable Living Trust for our clients.  Generally, about 50% of our clients use Wills, and 50% use Revocable Living
Trusts for their primary estate planning document.  The goals and needs of each client is different, we do not like believe
that a Revocable Living Trust is a perfect fit for everyone. 

Generally, a Will is considered an easier method to carry out the estate plan given that it does not become effective until
after you die and it is admitted to probate.  A Will serves as a catch all for all assets that are owned on the date of death,
and will pass those assets to those named in the document.  Therefore, with a Will, it does not matter if there is one or
if there are fifty assets, all are dealt with through the Will at the time of death through the probate process.

Generally, a Revocable Living Trust is considered more complex to set up and maintain during your life.  There are three
primary reasons a Revocable Living Trust might be used as the primary estate planning document: (i) avoiding probate;
(ii) confidentiality; and, (iii) to provide for structured management on the incapacity of the person establishing the
Revocable Living Trust.  

Although avoiding probate is generally an admirable goal, often probate is not avoided at the time of death because not
all assets are titled in the name of the Revocable Living Trust.  For a Revocable Living Trust to work, on the date of
death, all assets have to be properly titled in the name of the Revocable Living Trust.  If there are any assets not titled
in the name of the Revocable Living Trust, a probate will generally be required for those assets.  Thus, the complexity
of a Revocable Living Trust is that one must convey by deed or other title transfer document, all assets in to the name
of the Revocable Living Trust prior to death.  Many clients fail to transfer the titles to all of their assets into the name of
their Revocable Living Trust prior to death.  

The following is a summary of reasons for and against Wills and Revocable Living Trust.

1. All planning that we do with a Will or Revocable Living Trust can be done equally with the other.  We can do the
same beneficiary and tax planning under both types of documents.  The only real advantage that Revocable
Living Trust provides is to avoid probate, and that is only if all assets have been transferred by deed or other
legal document into the Revocable Living Trust before death.  

2. Reasons to use a Revocable Trust:
a. You are older and have reached time in life when you are no longer acquiring assets, rather you are

more in a retirement/simpler phase of life that is not dealing with the complexity of buying and selling
assets.  

b. You own real estate in more than one state.
c. You have a strong desire and need to keep your estate planning a secret and away from the scrutiny

of family, friends and the press – although a Revocable Living Trust does not guarantee secrecy.  
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d. Your mental incapacity is very likely and probable prior to death.
e. You want to minimize possible challenges to your estate plan by greedy family members.

3. A Revocable Living Trust provides no specific creditor protection.  In some cases, if you have creditor issues
when you die, it is better to go through the probate process to deal with potential creditor issues.

  
4. Probate in Alaska is easy, unlike in some other states, like California, where probate should be avoided at all

cost. 

5. As a general rule, we believe that often the costs of avoiding probate in Alaska, is more expensive that probate
itself.  

6. When people complain about the cost or hassle of “probate,” it is often not the probate process that causes the
problem, but rather a poorly planned estate, fighting heirs, creditors, or difficult or problem assets.  Often, neither
the attorney or client will go to court during the whole probate process.  

7. A Revocable Living Trust will do very little to guarantee confidentiality or protection from problem heirs.  If
someone wants to sue or be a problem, it will happen whether you have a Will or Revocable Living Trust. 

8. A Will only deals with those assets that pass through probate.  A Revocable Living Trust only deals with those
assets that are titled in the name of the trust on your date of death.  Assets that are not titled in the name of the
Revocable Living Trust, will likely have to go through probate.  Some assets will not pass by either the Will or
the Revocable Living Trust, for example: jointly owned assets (cars, some real estate, bank/investment
accounts), or assets that pass by designation of beneficiary (retirement accounts and/or life insurance).   

We hope this has been helpful to you and maybe your clients.  If we can be of any assistance to you, please do not
hesitate to us at Manley & Brautigam.  We are happy to discuss “hypothetical” planning situations with you in complete
confidence.  We can also provide a mini-planning seminar in your office if that would be helpful.

======================== 

This material is not intended to constitute tax, legal, or other advice from the author or MANLEY & BRAUTIGAM, P.C., which
assumes no responsibility for advising the reader as to his or her specific tax, legal or other consequences arising from
the reader’s particular situation, and shall not be liable for any damages resulting from these materials.  Due to the
rapidly changing nature of the law, information contained in these publications may become outdated.  In compliance
with IRS Circular 230, any  tax advice contained in this material is not intended or written by the author to be used and
it cannot be used for purposes of avoiding penalties that may be imposed on the taxpayer.
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